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1. GAO recommends that the agency reexamine 
its determination to exclude the protester 
from competing under a follow-on procure- 
ment, based on an organizational conflict 
of interest, where it appears that the 
protester may be exempt from any competi- 
tive restriction under the Federal Acquisi- 
tion Regulation as a development and design 
con tractor. 

2. Under GAO's Bid Protest Regulations, the 
recovery of costs for filing and pursuing 
the protest, including attorney's fees, and 
bid and proposal preparation costs, may be 
allowed where the agency has unreasonably 
excluded a protester from the procurement. 
Since GAO has not ultimately decided 
whether the protester here is being 
unreasonably excluded, but rather has 
recommended that the agency reexamine its 
position in view of GAO's expressed con- 
cerns in the matter, the protester's 
request for the allowance of any costs is 
premature. 

The Analytic Sciences Corporation (TASC) protests 
the Department of the Air Force's decision declaring the 
firm ineligible to compete under request for proposals 
No. F34601-84-R-47065 (RFP-47065) because of an organiza- 
tional conflict of interest. TASC asserts that the Air 
Force's action is improper under a prior contractual pro- 
vision which indicated that the firm would remain eligible 
for follow-on contracts. 

We sustain the protest on the basis that the present 
record does not clearly show that the Air Force's action 
is justified. We recommend that the Air Force reexamine 
its determination. 
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Background 

RFP-47065 was issued on July 23, 1984, to obtain the 
services required to develop, implement and support a 
Technical Support Center at Tinker Air Force Base, 
Oklahoma (Center). The procurement represents the second 
phase of a three-phase effort to establish the Center, 
which will provide technical support to the Strategic Air 
Command in resolving problems associated with the E-1B 
bomber program. The Center will have the necessary 
communications and computer support equipment to enable 
engineering and logistics management personnel to under- 
stand B-18 technical problems as they arise, access the 
necessary technical resources to analyze possible solu- 
tions, and develop and provide approved solutions to the 
appropriate activities. 

RFP-47065 was a follow-on procurement to the first 
phase of the acquisition which involved the analysis of 
the requirements for the Center and the preparation of the 
work statement to be utilized in the solicitation for the 
second phase. TASC was the contractor for the first phase 
under contract No. F34601-84-C-0034, which had been 
awarded competitively. 

The solicitation for the first phase originally 
contained the Eollowing 'Competitive Restriction" clause: 

"The Contractor who receives this award 
shall not be a supplier of weapons systems, 
software or support equipment applicable to 
any aircraft families. Further, the 
Contractor shall not be allowed to use 
expertise/knowledge gained from this 
contract to become a supplier of weapons 
systems, software or support equipment for 
a period of five ( 5 )  years after completion 
of this contract." 

This clause was later amended to read as follows: 

'The Contractor who receives this award 
shall not be a supplier of hardware or 
support equipment applicable to establish- 
ment of the B-1B Technical Support Center. 
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Further, the contractor shall not be 
allowed to become a supplier of hardware or 
suoport eauipment aoplicable to the B-1B 
Technical Supoort Center for a period of 
five (5) years after completion of this 
con t r ac t . 'I 
The amended provision was incorporated into the 

resultinq contract €or the first phase. The record shows 
that the contractinq officer for the first phase assured 
T A X  that this cometitive restriction clause would not 
preclude the firm, a supplier of software, from competinq 
under the second-phase procurement. 

However, TASC was not solicited under RFP-47065 
because the Air Force subseauently decided that the firm 
was ineliqible due to an organizational conflict of 
interest. Nevertheless, TASC reauested a copy of the RFP 
and submitted a proposal, which was evaluated. Because 
the only other proDosal received in response to RFP-47065 
was deemed to be technicallv unacceptable and TASC's 
prormsal ameared to be acceptable, the contractins office 
submitted a reauest to Air Force Headauarters €or a waiver 
of the aDP1iCable resulations sovernins oraanizational 
conflicts of interest so that TASC could be awarded the 
second-phase contract. Air Force Headauarters refused to 
arant the waiver and advised the contractina office to 
cancel RFP-47065 and issue a new solicitation specifically 
providina that TASC would be inelisihle to compete. 

The Air Force's decision that TASC has an 
orsanizational conflict of interest is hased on the 
Federal Acquisition Requlation (FAR), 4 8  C.F.R. 
S 9.505-2(b)(1) (1984), which provides that: 

"If a contractor prepares, or assists in 
preparing, a work statement to be used in 
competitively acauirins a system or 
services--or provides material leadinq 
directly, predictablv, and without delay to 
such a work statement--that contractor may 
not supplv the system, maior components of 
the system, or the services unless-- 

(i) It is the sole source; 
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(ii) It has participated in the development 
and design work; or 

(iii) More than one contractor has been 
involved in preparing the work statement." 

This provision reflects the recognition that an 
organizational conflict of interest exists when the nature 
of the work to be performed under a proposed government 
contract may, without some restriction on future activi- 
ties, result in an unfair competitive advantage to the 
contractor or may impair the contractor's objectivity in 
performing the contract work. - See 48 C.F.H. 5 9 .501 .  
when an agency needs a contractor's assistance in pre- 
paring a work statement, the FAR recognizes that the 
contractor may often be in a position to favor its own 
prouucts and capaoilities and, thus, to overcome the 
possiDility of bias, provides that such contractors are to 
be prohibited from supplying a system or services acquired 
on the basis of work statements growing out of their ser- 
vices unless one of the three enumerated exceptions are 
applicable. - See 48 C.F.R. S 9.51)5-2(b) ( 2 )  . 

The Air Force has determined that TASC is ineligible 
to compete under the second-phase procurement to develop, 
implement and support the Center because the firm prepared 
the work statement for that requirement under its prior 
f irst-phase contractl/. The Air Force has concludea that 
tne first-phase contract did not represent a development 
and design effort, one of the above-enumerated exceptions, 
as similar technical support activities have alreaay been 
developea for other weapons systems. 

TASC asserts that the Air Force's action in declaring 
the firm ineligible is improper where the competitive 
restriction provision contained in the first-phase solici- 
tation, ana incorporated into its prior contract, specifi- 
cally indicated that it could compete under the 

- l/ he note, however, that the Air Force's administrative 
report does not specify the reasons why, or at what point, 
it was subsequently determined that a conflict of interest 
existed, where such a determination is seemingly at 
variance with the agency's original position in the 
matter. 
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second-phase procurement since the firm is a supplier of 
software and not a supplier of hardware or support equip- 
ment. TASC urges that it relied upon this provision and 
also upon the first-phase contracting officer's contem- 
poraneous interpretation and affirmation of that provision 
in competing under the first-phase procurement. In this 
regard, TASC contends that it would not have competed if it 
had known that it would be precluded from competing for the 
second-phase contract, which has a much greater estimated 
value. Further, TASC asserts that, in any event, the 
first-phase contract to prepare the work statement was in 
the nature of a development and design requirement and, 
therefore, the firm was specifically exempted from any 
organizational conflict of interest restriction in accord- 
ance with the FAR, 48 C.F.R. § 9.505-2(b)(l)(ii). We 
believe the protest has merit. 

Analysis 

At the outset, we note that the competitive 
restriction in the first-phase contract apparently was 
based upon the organizational conflict of interest rules 
in the Defense Acquisition Regulation,(DAR), 1-113.2,and 
the related appendix "G," reprinted in 32 C.F.R. pts. 1-39 
(1983), which, in part, provide that competitive restric- 
tions may only be imposed by a specific contract clause to 
that effect, and that potential contractors must be advised 
in the solicitation as to the extent of applicability of 
the conflict of interest rules and be given the opportunity 
to negotiate the terms of the clause. TASC argues that 
those rules also are controlling in this matter because the 
first-phase contract was awarded prior to the April 1 ,  
1984, effective date of the FAR, which has superseded the 
DAR. The Air Force disagrees and urges that the FAR's 
organizational conflict of interest rules are controlling 
because all significant procurement actions related to 
RFP-47065 (the execution of the task order and the issuance 
of the solicitation itself) took place after April 1 ,  1984. 
The Air Force is correct in this regard, as we have held 
that the date of the award of the original contract is 
irrelevant in determining which organizational conflict of 
interest rules apply. Rather, where all significant 
actions relating to the follow-on procurement have taken 
place after the FAR's effective date, as here, the FAR 
provisions are controlling. LW Planning Group, B-215539, 
NOV. 1 4 ,  1984, 84-2 CPD w 5 3 1 .  
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However, a close r e a d i n g  o f  b o t h  r e g u l a t i o n s  r e v e a l s  
t h a t  t h e r e  is n o  s u b s t a n t i v e  d i f f e r e n c e  between t h e i r  
r e s p e c t i v e  pol ic ies  as t o  t h e  possiDle c o n f l i c t  of i n t e r e s t  
t h a t  may a r i s e  when a c o n t r a c t o r  who writes a work s ta te -  
ment  is allowed t o  c o m p e t e  u n d e r  t h e  f o l l o w - o n  p r o c u r e m e n t  
w h i c h  u t i l i z e s  t h a t  work s t a t e m e n t .  B o t h  r e g u l a t i o n s  
p r o h i b i t  t h a t  c o n t r a c t o r  f rom co inpe t ing  u n l e s s  t h e  p r e p a r a -  
t i o n  o f  t h e  work s t a t e m e n t  was i n  t h e  n a t u r e  o f  a d e v e i o p -  
ment  a n d  d e s i g n  c o n t r a c t .  - See DAH, a p p e n d i x  l'G,l' r u l e  3; 
FAR, 48 C.F.H. S 9 . 5 0 5 - 2 ( b ) ( 3 ) .  

As s u p p o r t  f o r  i t s  p o s i t i o n  t h a t  TASC is i n e l i g i b l e  
t o  c o m p e t e  d e s p i t e  t h e  p r i o r  c o m p e t i t i v e  r e s t r i c t i o n  p r o -  
v i s i o n  wh ich  i n d i c a t e d  t h a t  t h e  f i r m  would  n o t  D e  e x c l u d e d ,  
t h e  A i r  Force i n  large par t  re l ies  upon o u r  r e c e n t  a e c i s i o n  
i n  LW P l a n n i n g  Group, B2215539, s u p r a .  I n  t h a t  d e c i s i o n ,  
we h e l d  t h a t  i t  is clear u n d e r  t h e  FAR, 48 C . F . n .  ~~~ ~ .. - ~. - _  
SS 9 . 5 0 5 - 2 ( b )  ( 1 )  a n d  - i ( b )  ( 2 )  , t h a t  a f i r m  w h i c h  d r a f t s  a 
work s t a t e m e n t  m i g h t  be i n  a p o s i t i o n  t o  f a v o r  i ts own 
c a p a b i l i t i e s ,  t h e r e b y  g a i n i n g  a n  u n f a i r  c o m p e t i t i v e  
a a v a n t a g e  u n a e r  t h e  f o l l o w - o n  p r o c u r e m e n t .  T h e r e f o r e ,  w e  
f o u n d  t h a t  a n  a g e n c y ' s  d e c i s i o n  t o  e x c l u d e  s u c h  a f i r m  f rom 
c o m p e t i n g  b e c a u s e  i t  haa a c o n f l i c t  o f  i n t e r e s t  was n o t  
u n r e a s o n a b l e .  W e  n o t e d  t h a t  w h i l e  t h e  record d i d  n o t  
r e f l e c t  w h e t h e r  t h e  p ro t e s t e r ' s  p r i o r  c o n t r a c t  c o n t a i n e d  
no t ice  t h a t  t h e  f i r m  wou ld  be p r e c l u d e d  f r o m  t h e  award of 
any  f u t u r e  c o n t r a c t  to  p e r f o r m  t h e  work required u n d e r  t h a t  
work s t a t e m e n t ,  a c o n t r a c t i n g  a g e n c y  may p r o p e r l y  d i s -  
q u a l i f y  a f i r m  b e c a u s e  of a n  o r g a n i z a t i o n a l  c o n f l i c t  o f  
i n t e r e s t  e v e n  t h o u g h  pr ior  n o t i c e  was n o t  g i v e n  t h e  f i r m  i n  - -  
t n e  e a r l i e r  c o n t r a c t .  
n o l o g y ,  I n c . ,  8 -211575,  J u l y  1 4 ,  1983,  83-2 CPD 11 94.  

See Acumenics  R e s e a r c h  a n d  Tech- 

N e  a g r e e  w i t h  t h e  A i r  Force t h a t  TASC s h o u l d  be 
e x c l u d e d  from c o m p e t i n g  f o r  t h e  f o l l o w - o n  work i f  a n  
o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  e x i s t s .  W e  q u e s t i o n ,  
however ,  w h e t h e r  t n e  A i r  Force's d e t e r m i n a t i o n  t h a t  a 
c o n f l i c t  e x i s t s  is w e l l - f o u n d e d ,  where t h e  record does n o t  
e s t a b l i s h  t n a t  TASC would  n o t  D e  exempt  from t h e  FAR com- 
p e t i t i v e  r e s t r i c t i o n  a s  a d e v e l o p m e n t  a n d  d e s i g n  
c o n t r a c t o r  . 

We n o t e  t h a t  t h e  s o l i c i t a t i o n  f o r  t h e  f i r s t - p h a s e  
c o n t r a c t  t o  a n a l y z e  t h e  C e n t e r ' s  r e q u i r e m e n t s  a n d  p r e p a r e  
t n e  work s t a t e m e n t  makes numerous  r e f e r e n c e s  t o  d e v e l o p m e n t  
a n d  d e s i g n :  
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' 2 . 1  Task 1 Functional Analysis 

Perform a functional analysis. . . . New 
and creative methods such as use of video, 
gateway computers, color graphics, intelli- 
gent workstations, expert systems (artifi- 
cial intelligence) and other new techniques 
must be considered. . . . It is antici- 
pated that new functional requirements will 
be identified under this task as new tech- 
nologies are found . . . 
2.2 Task 2 Communications and Interface 
Analysis 

Requirements for local area networks, 
communications between users, and communica- 
tions with other . . . data sources will be 
developed. . . Where existing or planned 
capabilities will not be available to sup- 
port projected requirements, the system 
design shall show appropriate additional 
hardware and software systems needed to 
establish the TSC [Technical Support 
Center] . 
[Tlhe contractor shall design a fully 
functional TSC as required to satisfy all 
intended requirements. 

The output of this Task will be a report 
containing the design of the prototype and 
fully functional TSC. . . ." 

In view of the language employed in these solicitation 
provisions, it appears to us that TASC-may have served in 
the role of a development and design contractor. 

The Air Force argues that the development and design 
exemption from the conflict of interest rules for contrac- 
tors who prepare work statements, as provided for in the 
FAR, only applies to those contractors who have already 
developed their own unique system, and who now write a 
work statement for a follow-on procurement to produce that 
system. See 48 C . F . R .  S 9.509(c). However, it is our view 
that the E s t - p h a s e  requirement here possibly involved the 
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development and design of new software capability in 
performing the contract, rather than only the utilization 
of off-the-shelf software items, which may give rise to 
the exemption. 

We are concerned that the record does not clearly 
demonstrate that TASC's prior performance of the first- 
phase contract would now give the firm an unfair advantage 
in competing for the second-phase procurement so as to 
necessitate the firm's exclusion under the conflict of 
interest rules. As indicated, we believe that the possible 
development and design nature of the contract to analyze 
the Center's requirements and write the work statement may 
exempt the firm from any competitive restriction in accord- 
ance with the FAR, 4 8  C.F.R. § 9.505-2(b)(l)(ii), supra. 

has a conflict of interest rests with the procuring agency, 
LW Planning Group, B-215539, su ra, we are accordingly 

letter of today that the determination to exclude TASC from 
competing for the second-phase procurement be reexamined in 
view of the concerns noted by this decision. 

As the responsibility for determining whether a firm 

recommending to the Secretary + o the Air Force by separate 

The protest is sustained. 

TASC also requests that it be allowed its costs of 
filing and pursuing the protest, including attorney's 
fees, and its proposal preparation costs. 

Our Bid Protest Regulations provide that the recovery 
of costs for filing and pursuing the protest, including 
attorney's fees, and bid and proposal preparation costs, 
may be allowed where the contracting agency has unreason- 
ably excluded the protester from the procurement. - See 
4 C.F.R. S 21.6 (1985). However, since we have not ulti- 
mately decided that TASC is being unreasonably excluded 
from the second-phase procurement, but rather have recom- 
mended that the Air Force reexamine its position in the 
matter, TASC's reuuest for the allowance of any costs is 
premature. 

2-L- L 
Comptr ller General 
of the United States 
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